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Introduction

This Baseline Assessment of Management and Administration in the Tunisian
Court System (Assessment) was jointly sponsored by the National Center for
State Courts (NCSC) in Williamsburg, Virginia, USA, the International Legal
Assistance Consortium (ILAC) in Stockholm, Sweden, and the International
Association for Court Administration (IACA) in Arlington, Virginia, USA.
The Assessment was conducted in Tunisia from 19 January to 1 February 2015.
The primary assessors were Markus Zimmer representing NCSC and (IACA)
and Rhodri Williams representing ILAC. Arranging for myriad interviews,
managing the logistics, conducting interviews, and gathering and reviewing
the substantive content associated with the Assessment on the ground were
officers of the ILAC-Tunisia Office located in Tunis, Ms. Leila Dachraoui and
Mr. Ismaél Benkhalifa, both of whom are trained and experienced advocates.
Annex A to this Assessment includes brief biographical statements of the
Assessment Team members.

The organization and conduct of the Assessment were stimulated in a series of
preliminary needs-assessment discussions by Mr. Williams and other ILAC
representatives with key officials in Tunisia’s Ministry of Justice, Human Rights
and Transitional Justice in 2014 (Ministry). Those representatives included the
Honorable Hafedh Ben Sala, then-Minister of Justice, and the Honorable Inés
Maétar, Judge and Head of the Ministry’s Office of International Coordination
and Cooperation. For the duration of the Assessment, the Ministry bore full
responsibility for the institutional management and oversight of the Tunisian
judicial and court systems.

The Assessment also was stimulated by comments solicited by international
instructors in a judicial training initiative to deliver to all Tunisia judges a one-
week training curriculum entitled “Judging in a Democratic Society.” That program,
a component of ILAC’s broader Middle East and North Africa Programme,
recently completed its third year of delivering that curriculum to most of Tunisia’s
judges, providing those instructors with opportunity to discuss informally with
them the status of the court system’s management and administration from their
perspective as judges working in busy trial and appellate courts. The Assessment
also was prompted by the dearth of publicly available systematic assessments

and reports by senior international specialists dealing with the management,
administration and operations of the Tunisian court/judicial systems.



The Assessment also was motivated by the new 2014 Tunisian Constitution
whose provisions in Title V: The Judicial Authority, mandate a groundbreaking
transition to an independent judiciary, including major initiatives to implement
institutional independence by transferring core functions from the Ministry to a
newly empowered and self-managing Supreme Judicial Council. The elements of
this transition are multifold and complex; some of them are discussed at length
later in this Assessment.



06 | 07 BELUAMITISERLELE Assessment Of The Tunisian Court System

Executive Summary

This Assessment reviews the status of the management and administration
of the lower courts and tribunals of the judicial power of the Tunisian
Government from a variety of institutional perspectives. The Assessment’s
baseline is defined, on the one hand, by basic principles that govern the
management and administration of healthy public sector organizations.

On the other hand, its baseline is defined by best practices that characterize
modern court management and administration. Many of these best practices
and guidance on them are articulated in materials prepared by the International
Framework for Court Excellence, the National Center for State Courts, and
the National Association for Court Management, among others.

Annex A of this Assessment offers a brief historical overview of the development of
the rule of law in Tunisia. It reviews how the administration of justice evolved
during the reign of the Ottoman Empire when Tunisia’s political status was that
of a semi- autonomous province under the oversight of successive sultans. It
examines how Tunisia’s transition from semi-autonomous province to protectorate
under the French colonial administration resulted in fundamental institutional
changes in Tunisia’s framework of justice administration. During that period,
French colonial administrators substantially transformed Tunisia’s justice system
from one based on a diverse legal pluralism that included indigenous dispute
resolution and criminal justice mechanisms alongside religious courts to a
western European model based on the justice system of post-revolutionary
France. The section then briefly explores how Tunisia’s successful quest for
independence from its colonial masters led to further unification of the judicial
system by eliminating the jurisdiction of the religious courts while retaining
much of the substantive and procedural bases for dispute adjudication and
criminal justice administration implemented by the French colonizers.

Section Two of the Assessment reviews the current management and organizational
framework of Tunisia’s lower courts and tribunals, its primary focus. It examines
the chain of management and supervisory authority, drawing attention to the
unusual and curious insertion of senior prosecutors as primary administrative
managers of all court support personnel, including the chief clerk who functions
as the court administrator but answers to the general or public prosecutor.

The assessment concludes that this insertion of senior prosecutors into the
management hierarchy of the first-instance tribunals and the courts of appeals

is both unnecessary and counterproductive. It recommends that those positions
be eliminated and that the responsibilities and authority currently delegated to
them be transferred to the chief clerks in both the first-instance tribunals and the
intermediate courts of appeals. This section also recommends that the role of
general and public prosecutors in assigning criminal matters to investigative



judges be transferred to the court presidents or their designee magistrates to
avoid potential conflicts of interest.

Section Three of the Assessment analyzes caseload data graciously provided to the
Assessment Team by the General Inspectorate of the Ministry of Justice. Those
data include statistics on annual numbers of (i) pending cases, (ii) new cases filed,
and (iii) cases disposed of during a five-year time frame, 2010 — 2014, and broken
down by statistical year: 1 August — 31 July. The data analyzed include cases
broken down by each of the ten intermediate courts of appeals, excluding the two
newest courts. They also include aggregate data broken down by region or
governorate for the first- instance tribunals and the district tribunals. The
Assessment includes a summary analysis of the data based on those three
categories: pending cases, new cases filed, and cases disposed of during each of
the five years. This summary analysis reveals serious concerns about the current
overall performance and productivity of Tunisia’s lower courts and tribunals in
key areas and what those concerns portend for the future if remedial action is not
taken. Those concerns are reflected in several critical recommendations the
Assessment makes for:

+ Additional more detailed research into the caseload data to more
precisely target the areas needing immediate attention, ideally with
the assistance of international experts in caseflow analysis;

o Implementing improved caseflow management practices and
procedures, including increased judicial oversight and control of
the adjudication process from filing to disposition;

« Developing and conducting a comprehensive caseflow management
training curriculum for magistrates in all levels of the lower courts and
tribunals; and

« Enhanced deployment of automated case information tracking and
management systems with judicial access to the current status of cases.

Section Four of the Assessment reviews the administration and allocation of
human resources in Tunisia’s lower courts and tribunals. This review summarizes
the concerns expressed by all senior court and prosecutorial managers, from
court presidents to general and public prosecutors to chief clerks. The primary
concern, endorsed by all interviewees, is inadequate staffing at both the judicial
and the clerical levels. There also was unanimous consensus that the incidence
and gravity of inadequate staffing has increased in the years since the 2011
revolution. Positions vacated by magistrates and court clerks who either retired or
transferred to another court are not being filled, a practice that, over time, has led
in some courts and tribunals to serious declines in overall court productivity and
the inability to promptly process annual workloads. The staffing situation on the
court support level has also been compromised by waivers instituted by the
post-2011 Revolution government that allow members of protected classes, who
may not meet the established qualifications for civil service employment, to be
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hired based on their status as veterans of the 2011 Revolution or prisoners
convicted of political crimes under the previous regime. The section also analyzes
the Ministry’s role as the:

o Central recruiting and hiring authority for all court clerk entry-level
positions and how that arrangement (i) unnecessarily prolongs the
filling of vacant or new positions and (ii) eliminates any role for court
presidents and chief clerks in the recruiting, vetting and hiring of
candidates for various clerical positions, and

« Central disciplinary authority for allegations of employee misconduct
and unacceptable performance and how that role (i) bureaucratizes
the process, (ii) leaves court managers and supervisors without direct
authority to maintain productivity and enforce minimum job
performance standards, and (iii) adversely affects support staff morale.

This section includes a number of recommendations focused on addressing these
and related human resource issues, including the need to engage in a weighted
caseload analysis to determine how many magistrates are required to competently
process the types and numbers of cases filed with the lower courts and tribunals
and a work- measurement analysis to more precisely determine how many of
what kinds of support positions are required to competently administer those
courts and tribunals. This section also inquires into the generous commitment of
valuable judicial resources to routine and recurring categories of cases, for
example the use of three-magistrate panels for simple civil and penal proceedings
and five-magistrate panels for simple felony-level criminal proceedings. The
Assessment argues that trends in modern court systems focus on the efficient use
of judicial resources by relying primarily on single magistrates or judges to handle
such matters and recommends that the Supreme Judicial Council consider
reviewing and reducing the numbers of magistrates currently deployed for
proceedings in the first-instance tribunals and the intermediate appeals courts.
This section also analyzes the current requirement that magistrates, in drafting
their case judgments, include a summary narrative of evidence submitted and
their analysis of it. It includes a recommendation that a cost- benefit analysis be
undertaken to determine whether continuing to impose such a requirement in all
cases is necessary, given the additional burdens it places on magistrates who
already are burdened with large caseloads.

Section Five of the Assessment reviews processes and procedures relating to the
administration and security of court case files. The analysis summarizes several
key issues relating to how the content of case files is managed without any means
of securing the documents to the case-file jacket the lack of any record of that
content apart from the actual documents in the file. The relatively lax approach to
the security of court case files and their contents create potential opportunity for
unscrupulous court staff and parties to remove and destroy critical evidentiary
documents from the case file, thus compromising the integrity of the court’s



records and possibly influencing the outcome of the litigation. The section
includes several recommendations and suggestions for improving case file
security and integrity, including implementation of an automated docketing
system for tracking the filing of case documents.

Section Six of the Assessment reviews the history of progress in Tunisia’s courts
and tribunals of deploying functional automated solutions to ease the burden

of recording case information. The analysis concludes that the Ministry’s
Department of Computerization has made only modest progress in the design
and deployment of automated case information management systems and that, as
a consequence, the Tunisian courts are compelled to continue to rely on and
maintain labor-intensive and time-consuming manual systems that undermine
their efficiency and effectiveness. This section also reviews the status of key
systems software applications deployed in the appeals courts and the first-
instance and district tribunals and notes, for example, that the versions currently
being deployed for computing functions are all aging and have all been succeeded
by the release over time of more current versions. Indeed, the vendors of those
systems no longer support the older versions in daily use in Tunisia’s courts and
tribunals, thereby exposing them to increased risks of malfunctions, greater
vulnerability to being hacked, and decreasing security. The section recommends
that the judicial leadership seek funding assistance from the international
community necessary to upgrade to current versions of those software systems.

This section also reviews current statistical reporting requirements imposed on
the courts, focusing on the lengthy monthly reports chief clerks prepare for
submission to the relevant authorities in Tunis. The Assessment suggests that it is
unreasonable to require courts and tribunals to prepare on a monthly basis
reports of 100-plus pages of detailed statistical data and recommends that a study
be undertaken with the purpose of dramatically reducing both the length of those
reports and the number of original signatures and stamps they require.

Section Seven of the Assessment describes the condition and suitability of court
facilities and access by magistrates to courtrooms for conducting hearings.

The situation in several of the facilities reviewed in the Assessment is critical,
particularly in the large metropolitan courthouses that house the Tunis First
Instance Tribunal I and the Tunis Court of Appeals. Both facilities are insufficient
to adequately house the current population of magistrates and court staff. In
addition, the number of courtrooms does not suffice to adequately handle the
number of trial- and appellate- level proceedings required to process the enormous
numbers of filed cases. The section includes several recommendations for
consideration by the Supreme Judicial Council to address these critical issues.

Section Eight of the Assessment reviews the chronic resource issues that confront
not only the lower courts and tribunal but in addition, the Ministry of Justice and
the High Judicial Institute. These resource issues pose serious restrictions on the
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ability of the judicial/court systems to competently administer justice in Tunisia.
The section offers several recommendations for addressing these resource issues,
one of which is to revise the current schedule of fees for court services to require
a filing fee for civil cases and to petition the Chamber of Deputies for authorization
for the judicial power to retain the receipts for such fees to address those resource
issues. The section also recommends creating a separate commercial or business
court structure and implementing, as has been done in a number of modern
court systems, a filing fee schedule based on a sliding scale linked to the value of
the plaintiffs’ claims in commercial disputes.

Section Nine of the Assessment addresses at length the inadequacy of the educa-
tion and training programs, both at the entry-level and the continuing professional
level for magistrates and for clerks. The Assessment does not completely fault the
High Judicial Institute for such inadequacies, recognizing that the problem of
resource constraints applies to it as well. This section includes a number of specific
recommendations intended to modernize how the Institute organizes and delivers
its curriculum based on best practices in use in modern court systems. Those
recommendations include guidance on how to decentralize responsibility and
authority for system-wide education and training by establishing a corps of

court- and tribunal-based training officers who can organize, conduct and deliver
certain categories of education and training content on the local and regional
levels.

Section Ten of the Assessment reviews the tradition of incorporating into laws
and regulations detailed government agency operating and administrative
directions and guidance that is better suited for incorporation into a system of
flexible policies. Traditional civil law court systems, for example, operate on the
assumption that organizational functions, authority, and responsibility all have to
be reduced to specific written provisions incorporated into precise and detailed
laws. Such laws often end up hindering organizational flexibility and responsive-
ness to the changing landscape of the modern world and encumber the time and
energy of legislative law- making when formal amendments are required to
authorize minor adjustments in how court and tribunal organizational and
administrative functions are performed.



Although that approach may have been appropriate in the first half of the 20*
Century and earlier, in the dynamic modern world of the 21 Century, the

role of law with regard to institutional operations and administration is more
appropriately reserved for outlining specific authority and responsibility but
leaving the detailed minutia to the policy-making discretion of the organizational
heads to whom such powers are delegated. The section describes, for example,
the constraints in law that restrict the leaders of the High Judicial Institute from
experimenting with innovative educational initiatives in developing its annual
curriculum of instructional programs for magistrates and clerks. The section
recommends that the leadership of the judicial/court systems undertake a gradual
but systematic effort to review those law and regulations that unnecessarily restrict
its ability to respond with flexibility and innovation to changing circumstances,
to replace them where possible with policies and procedures that fall within the
discretionary authority of the Supreme Judicial Council.
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Scope of the Assessment

Prior to passage of the new 2014 Constitution, the organization and authority
structure of Tunisia’s judicial system was based on the model imposed by the
French colonial authority and patterned after the judicial system established
in post- revolutionary France at the end of the 18" Century. Under the

old Tunisian Constitution, the judicial system was divided into two orders,
including several categories of judicial courts on the one hand and, on the
other, the Council of State comprising the hierarchy of administrative courts
and the Court of Auditors.

The framework included several other bodies:

« The Council for Conflicts of Jurisdiction to adjudicate disagreements
between the judicial and the administrative courts;

« The High Court of Justice which hears cases involving government
officials charges with crimes of treason;

o The military tribunals; and

o The State Security Court, which heard cases involving charges of
political and unionist opposition and was decommissioned on
29 December 1987.

Tunisia’s new Constitution on 26 January 2014 dramatically modified the
institutional governance of the country’s judicial landscape while retaining

its basic institutional framework. Provisions covering the judiciary provide

for a new era of institutional independence in which certain key functions,
hitherto performed under the oversight and authority of the Ministry, are to be
transferred to the New Council during a transition period. Just how deeply into
the administrative and managerial authority exercised by the Ministry this
transfer will slice was being determined through a legislative drafting process as
this Assessment was being drafted. To that extent, this Assessment does not
attempt to freeze and analyze the moving target of whether full management and
administrative responsibility for the judicial and court systems will be transferred
to the New Council or whether key elements of it, such as oversight and supervision
of all court administrative and clerical personnel, will remain with the Ministry.

The scope of this Assessment focuses on the Tunisia’s judicial courts or courts of
general jurisdiction whose multiple judicial chambers handle civil, commercial,
penal (misdemeanors/petty offenses), criminal (felonies), family, commercial,
labor and related cases. The number and level of specialization of these court
chambers varies from court to court, based on the distribution of the caseload by
case type and the number of magistrate positions assigned to the courts.



These courts include:

o District tribunals charged with first-instance adjudication of penal
(misdemeanor and petty offense), contravention, minor civil cases,
and other subject-matter areas determined by law;

o First-instance general-jurisdiction tribunals;

o Intermediate general-jurisdiction appeals courts; and

o The Court of Cassation, Tunisia’s court of final appeal.

Of these, the Assessment focuses primarily on court system administration and
management of the first-instance tribunals and the intermediate appeals courts.
The Assessment also examines the Ministry’s current role in supporting these
tribunals and courts, recognizing that such role may be transferred either in
whole or in part to the New Council within the next six months or so. The
Assessment also reviews the role of the High Judicial Institute that has statutory
authority to develop and deliver a curriculum of basic and continuing professional
education and training for magistrates, bailiff’s, notaries and select categories of
support staff of the courts.

Composition of the Assessment Team

The Assessment Team (Team) comprises four members, two from the international
community (USA and Sweden) and two Tunisians. Collectively, their education
and experience reflect a broad range of exposure to the judicial, court and legal
professional sectors on a global scale. Annex A to this Assessment provides brief
biographical statements for the four core team members.
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Assessment methodology

The factual evidence on which this Assessment is grounded was gathered in a
series of in-depth on-site interviews with the key members of the executive/
management teams in the following general jurisdiction courts:

o Tunis Intermediate Court of Appeals
o Sfax Intermediate Court of Appeals
o Tunis First-Instance Tribunal I

o Sfax First-Instance Tribunal I

o Nabeul First-Instance Tribunal

o Beja First-Instance Tribunal

o Central Tunis District Tribunal

Members of those executive and management teams included the following:

1. Court presidents or chief judges and/or their first deputies in the
intermediate courts of appeals

2. General prosecutors and/or their first deputies in the intermediate

courts of appeals

Chief court administrators in the intermediate courts of appeals

Court presidents or chief judges in the first-instance trial courts

Public prosecutors in the first-instance trial courts

Chief administrators in the first-instance trial courts

IT systems administrators in the first-instance trial courts

President of a district court

® NNk Ww

Frequently experienced judges, including chamber presidents and counselors,
would join the discussions. In virtually all courts, all members of these teams
were extraordinarily generous with the time they committed to these in-depth
interviews, the content of which ranged over a broad index of topics related to
how their courts are organized, administered and managed. Visits to each court
typically ranged from four to six hours. Interviews were followed by comprehensive
tours through all operational and functional offices of the courts, including the
following:

o Customer service counters

o IT operations rooms

o Commercial registration desks

« Courtrooms in which sundry civil and criminal hearings were
underway

o Court civil and criminal archives rooms

o Select chambers’ case processing rooms



During each court visit, the Team inspected the various categories of register
books extensively used throughout all courts at all levels to manually record the
identification minutia of filed cases and the details of each case’s journey through
the court processing cycle from filing to final resolution and disposition. In
addition, during each court visit, the team also inspected the extent to which
automated systems, both hardware and software, were being deployed to improve
efficiencies in the management, archiving, and reporting of case information.
The team also inspected on a random basis various categories of case files to
determine how they were organized and what type of summary record, if any,
was maintained of the contents of the case files.

As is to be expected in a succession of interviews, the content of responses was
not always consistent from one court to another. In such instances, the Team
would recount responses officials in other courts and politely inquire as to
possible inconsistencies. In most instances, the inconsistencies were sooner or
later resolved. Such inconsistencies were most pronounced in references to
services and other forms of assistance rendered to the courts by centralized
court-system support organizations such as the Ministry and the High Judicial
Institute (Institute) whose responsibilities include the education and training of
all judges and specific professional and clerical categories of court clerks. The
Team scheduled meetings with senior officials at these organizations to resolve
and validate, wherever possible, the core inconsistencies that emerged in their
interviews with judicial and court system leaders. Toward the end of the two-
week Assessment, the Team conducted targeted in-depth interviews with the
following officials:

« High Judicial Institute
- Director General of the Institute
- Director of Continuing Education
- Director of Basic Training
o General Inspectorate of the Ministry
- General Inspector
- Deputy General Inspector
- Inspector
o Interim Supreme Judicial Council
— Chairman and Chief Justice of the Court of Cassation
- Other members of the Council
o Anti-Corruption Agency
- President (The Team also met with the President at the start
of the Assessment process)
o National Bar Association of Tunisia
- President
- Bar member
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In the course of its interviews and discussions with these officials, the Team raised
these issues of inconsistency to determine their sources. In each meeting, the
participating officials were honest, frank and anxious to explain what, from their
perspective, were the bases for the perceived inconsistencies. In many instances,
the reasons for them were clarified. The Assessment references these discussions.
The Team requested the General Inspectorate of the Ministry to provide it with
specific categories of case statistical data. The request was graciously and promptly
filled. Utilizing those data, the Team has included in the Assessment an analysis
of overall court productivity and identified particular areas of concern toward
which remedial attention should be directed to avoid serious challenges in the
future. The Team also urges a more comprehensive analysis of case statistical data
reviewed in greater detail to identify issues and specifically target remedial action.
The Assessment includes a number of specific recommendations for consideration
by the New Council and its designees. The recommendations address a number
of areas that, in the Team’s judgment, deserve consideration and possible action.
All of the recommendations in the Assessment are made in the spirit of addressing
how, in a proactive manner, the Tunisian court/judicial system can continue its
efforts to emerge from the country’s lengthy era of authoritarian rule and, more
recently, its transitional experimentation with the challenges of instituting and
maintaining a democratic government.

Each of the Team’s recommendations falls into one of three priority categories:
Urgent or immediate priority, high or short-term priority, and medium or
long-term priority. Each recommendation in the Assessment is designated into
one of these three priority categories and color-coded as follows:

Urgent or Inmediate Priority
High or Short-term Priority

Medium or Long-term Priority

The Team does not intend that these categorical designations of relative priority
are absolute; the leadership of the Tunisian judicial/court systems may disagree
with the Team’s perceptions of the relative priority of each recommendation and
is, of course, free to do so. Team members acknowledge that this Assessment is
based on its relatively brief but intensive two-week immersion into the internal
management, administration and operations of select Tunisian courts. They also
acknowledge that their judgments are those of experienced observers whose
priorities may be different from those of the Interim Council and the New Council
members or other court system leaders.



Coordination with the International Community

The Team included in its schedule of interviews discussions with officials of the
various international organizations with rule-of-law mandates and expertise.
These organizations have established a presence in Tunisia and are advising,
supporting and working closely with select courts, the Ministry, the Interim
Council, the High Judicial Institute, the Anti-Corruption Agency, the Ministry
of Interior, and the National Bar Association of Tunisia. The Team met with
representatives of the following organizations to discuss with them their specific
assistance missions:

« United Nations Development Programme
- Tunisia Office Head
o United Nations Office of the High Commissioner for Human Rights
- Tunisia Office Head
- Tunisia Office Deputy Head
o United Nations Office of Drugs and Crime
- Tunisia Office Head and staff
« Delegation of the European Union

- Tunisia Office Head

« Council of Europe
- Tunisia Office Head

o Bureau of International Narcotics and Law Enforcement Affairs,
Department of State

- Tunisia Head of Office in U.S. Embassy

The Team learned in the course of these discussions that work has essentially
been completed on the Ministry’s comprehensive Action Plan for the Judicial and
Penitentiary Systems 2015 — 2019 (Plan daction du systéme judiciare et pénitentaire
2015 - 2019), henceforth (Plan). This Plan was prepared and completed under
the auspices of the prior Minister of Justice. Assistance in facilitating, funding and
implementing the Ministry’s Plan will involve a coordinated effort that includes
all of the agencies of the United Nations listed above as well as the European
Union (EU) and the Council of Europe (CoE). The Plan includes explanatory text
followed by a projected budget estimated at TD 203.822.282 (Tunisian Dinars)
equivalent to roughly US$110 million.

The main body of the Plan is divided into five major pillars or primary task
areas, each with a broadly defined result and estimated budget. Each pillar or task
area is subsequently broken down using a columnar format into a series of
individual sub-task areas. For each sub-task, the plan provides a brief description,
the responsible Tunisian government agencies/offices, the designated international
community partners, and the calendar year in which that sub-task is to be
undertaken and completed.
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A cursory review of the Plan reveals several sub-tasks that focus specifically on court
administration and management, including the preparation and implementation
of a code of ethics/conduct for court staff. Those specific sub-tasks list as the
international community partners the CoE and the EU. A major element of the
assistance is organized into phases entitled PAR] I, which was initiated in 2012, is
now concluding and focused primarily on improving the civil case processing,
and PARJ II, commencing in 2015 for roughly two years and focusing on criminal
case adjudication. It appears that the effort foreseen for PAR] IT has been integrated
into the Plan.

Both phases are based on a pilot approach in which a small number of representative
courts are selected along with the Institute in consultation with the Ministry.
Elements of both PAR] components focus in part on how automation can improve
efficiency. The CoE has to date shied away from major capitol investment projects
such as purchasing large quantities of new I'T hardware and contracting for the
development or purchase of case-information-management software applications
for the designated pilot courts.

The EU tentatively plans in 2015 to take over the CoE pilot court effort to improve
the efficiency of civil case processing and to expand it to additional courts.

In addition, the PAR] II phase includes prospective funding in the amount of

€50 million, a portion of which is tentatively planned for investment in hardware,
software and IT infrastructure to enhance the efficiency of criminal case adjudication
at the first- instance tribunals and intermediate appeals courts levels.



Establishing a Framework for Oversight of Court System
Reform and Modernization

This Assessment offers a broad perspective on the current status of Tunisia’s
system of judicial courts and offers a number of recommendations on how that
system might be reformed and modernized within the constraints of the resources
available to it and the assistance of the international rule of law community. In
preparing and presenting this report, the Team is aware that several UN agencies,
the CoE and the EU have been working with Tunisian court system leaders and
other key organizations, players and stakeholders in the extended justice community.
To its credit, the UN has initiated an effort to organize, coordinate and unify the
planning and execution of a variety of initiatives designed to improve the rule of
law, one of which is the coordinated Plan noted above. Moreover, the CoE and the
EU are not only providing guidance and assistance but also material support.
Although the Ministry has to date played an important role in coordinating and
supporting these efforts of the international community, Tunisia’s new 2014
Constitution includes provisions that, depending on how they are interpreted,
may result in a comprehensive realigning of institutional responsibility and
oversight for Tunisia’s judicial/court system from the Ministry to the New Council.
The assumption by this News Council of myriad new functions, responsibilities
and possible organizational restructuring and development — quite apart from the
task of coordinating and overseeing the various initiatives of the international
community - in addition to their ongoing judicial duties, is likely to keep the
members more than fully occupied.

Recommendation 1
Priority: Urgent

That the New Council consider appointing a high-level Execu-
tive Judicial System Reform and Modernization Commission
(Executive Commission) to oversee, coordinate, and manage
the judicial enterprise as it embarks on the effort to achieve
institutional independence and undertake a comprehensive
agenda of reform and modernization. This Commission would
report to and undertake its work under the supervision of the
New Council. One of its core functions would be to oversee,
organize, coordinate and direct the work of the several interna-
tional community organizations and agencies that are engaged
in reforming and modernizing Tunisia’s courts. This new Execu-
tive Commission also would be authorized to create various
working groups to address specific areas identified as priorities
in the reform and modernization agenda.
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Section One: The Current Organizational
Framework of Tunisia’s Lower Courts

Tunisia’s first post-independence President, Habib Bourguiba (1957 - 1987)
initiated significant political and economic reforms but deployed an authori-
tarian regime to govern the country. The regime of his successor, Zine El
Abidine Ben Ali (1987 - 2011), fostered a culture of economic corruption

and intensifying political repression. Popular resistance mounted and erupted
in late 2010 in events that quickly captured the attention of the international
community and focused global attention on this small and habitually
overlooked Arab country. Subsequently heralded as the stimulus for similar
political eruptions in the region collectively termed the Arab Spring, Tunisia’s
revolution deposed the sitting President who fled with his family into exile
in the Kingdom of Saudi Arabia the following January. The transitional
government introduced fundamental democratic reforms, including elections,
and created the conditions that led, in early 2014, to the passage of the new
Constitution that was hailed with acclaim in most sectors of the international
community.

The new 2014 Constitution’s provisions reference in Title Five a newly crafted
independent judicial authority led by the New Council invested with authority to
oversee not only the independence of the judicial function in adjudicating cases
but, in addition, as set forth in Articles 113 and 114, the independence of the
institutional framework that undergirds the judicial and court systems. Precisely
how these provisions will be fleshed out in the laws currently being drafted to
articulate in greater detail how the New Council will exercise the broad categories
of authority and accountability assigned to it remains to be determined. It can be
asserted that the judicial and court systems will soon be managed and administered
by a new governance framework in which the judicial authority plays the leading
role.

Under the current system, prior to the passage of any new laws that interpret and
articulate these important new constitutional provisions, the judicial and court
systems remain for the time being subject to the management and administrative
oversight of the Interim Council and the Ministry.



First-Instance Tribunals

The authority structure in Tunisia’s 28 general jurisdiction first-instance tribunals
is based on a bifurcated management organization not uncommon among civil
law systems. Responsibility for oversight and supervision of all judicial magistrates
and all criminal investigative magistrates assigned to the first-instance courts
rests with the court president or chief magistrate, a position whose incumbent

is currently appointed by the Interim Council. This responsibility extends to
supervising the courts’ other magistrates in the performance of their primary
function, the adjudication of cases, and includes serving as a mentor to the more
junior magistrates with less experience and expertise. Court presidents or their
designees also determine which magistrates, judicial and investigative, will attend
education and training programs sponsored by the Institute.

By contrast, responsibility for oversight and supervision of all non-judicial court
support staff rests with the public prosecutor, the senior prosecutorial official
assigned to the first-instance tribunals. The public prosecutor is responsible for
managing and supervising all deputy prosecutors assigned to the first-instance
tribunal. The public prosecutor also is responsible for determining, at the
conclusion of all preliminary criminal investigations, whether to dismiss the case,
remand it to the Rogatory Commission for further investigation, transmit the
case to an investigative judge of his or her choice, or promptly transmit it to the
first-instance tribunal for a hearing if it is a case in obvious offense (flagranto
delicto). One public prosecutor confided to the Team that he was uncomfortable
with the role of assigning criminal cases to the investigative magistrates, noting
that for purposes of transparency and to avoid possible conflicts of interest, such
assignments should be made by the court president or his or her designee. The
Team agrees that the assignment of criminal cases to investigative judges, to avoid
even the appearance of a conflict of interest, should be the responsibility of the
court president or his/her designee.

Recommendation 2 That the existing law or regulation delegating authority to
Priority: High public prosecutors to assign criminal cases to investigative
judges be amended to instead delegate such authority to the
first-instance tribunal president or his/her designee.




24 | 25 T LEITIHERIELE Assessment Of The Tunisian Court System

Each first-instance tribunal also has a chief clerk or court administrator position
that is responsible for the day-to-day coordination of all core court support
functions associated with case processing and court hearings. These include but
are not limited to:

« Coordinating the calendaring and staffing of all court proceedings
and hearings,

o Issuing service of process for delivery by bailifts

« Opening new cases, preparing case files, and filing documents

o Managing the case archives

o Overseeing the preparation of comprehensive monthly statistical
reports

» Ensuring the accurate posting by hand of comprehensive case
information in a variety of registry books

 Supervising support staff in each of the court’s chambers and
ensuring day-to- day support staff coverage of all chambers

o Coordinating the implantation of automated case information
applications as they come on line and are implemented by the Ministry

 Ensuring that all court clerks are adequately trained to carry out the
tasks and functions assigned to them

The court administrator or chief clerk reports to and is supervised by the public
prosecutor who also is responsible for managing and overseeing the deputy
prosecutors assigned to the first-instance tribunal’s prosecutorial office. The
public prosecutor office, in turn, is overseen by the general prosecutor assigned to
the respective intermediate court of appeals that oversees the first-instance
tribunal.

Courts of Appeals

The authority structure in Tunisia’s 12 courts of appeals is similar to that of its
first- instance tribunals, also based on a bifurcated management organization

but with minor differences. The responsibilities of the appeals court president,

in addition to managing and overseeing all appeals magistrates assigned to the
appeals court, also include oversight and supervision of all of the court presidents
and magistrates of the first-instance tribunals located within the geographic
jurisdiction of the court of appeals. This responsibility includes reviewing the
comprehensive monthly statistical reports prepared by each first-instance tribunal
and district tribunal in the appeals court’s geographic jurisdiction or governorate
as a means of monitoring ongoing court performance and productivity.

In the same vein, the general prosecutor attached to each court of appeals oversees
and supervises (i) all deputy appeals prosecutors assigned to the court of appeals



prosecutorial office, and (ii) the appeals court chief clerk and all appeals court
support staff. The general prosecutor also is responsible for managing and
overseeing (i) all first-instance tribunal public prosecutors and their deputy
prosecutors, and (ii) all chief clerks and all court support staft in all of the
first-instance tribunals that are located in the geographic jurisdiction of their
respective appeals courts.

By best-practice standards in modern court management and administration,
Tunisia’s organizational structure and management model is antiquated, its
chain of command unnecessarily convoluted and, by its structural framework,
predisposed to inefficiency. Management-focused research into court administration
confirms that the most successful and efficient court systems have eliminated
traditional distinctions and archaic barriers between judges and court staft.
Modern courts recognize that effective court administration is a function in
which judges and professional court staft partner together in a jointly cooperative
and proactive team culture. To achieve maximum performance and efficiency
without sacrificing quality, they remove obstacles that hinder or obstruct the
functionality of those partnerships and their productivity potential. The authority
structure is simple and straightforward. Lines of authority are direct and focused
within the organizational framework. To the extent possible, decision-making,
planning, responsiveness and accountability are decentralized to the individual
court and tribunal levels.

District Tribunals

Tunisia’s 84 district or cantonal tribunals comprise Tunisia’s lowest level of
tribunals or courts of law. The extensive network of district tribunals reflects the
Tunisian judiciary’s and Ministry’s joint efforts to provide access to justice in the
more remote and sparsely populated governorates of the country. A number of
district tribunals are based in rural areas of the country where the incoming
annual caseload does not justify more than a single magistrate and a very small
contingent of clerks/support staff. Simultaneously, however, the district tribunals
also serve clients in the large cities; the largest is located in Tunis, populated by 20
magistrates in addition to clerks and other support staff.

Unlike the first-instance tribunals and appeals courts, the organizational framework
of the district tribunals is much simpler and efficient. Prosecutors are not involved
either in supervising court clerks and other support staff, and they have no role in
administering the courts. In the larger district tribunals, the chief clerk reports
directly to the court president whose oversight and management functions include
all judges and all support staft. In each governorate, the president of the largest
district tribunal also has oversight responsibility for the smaller district tribunals,
including organizing and transmitting correspondence.
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Unlike the first-instance tribunals and appeals courts, the district tribunals do not
have prosecutorial offices attached to them. Instead, the court president, in addition
to his or her judicial functions, simultaneously performs certain prosecutorial
functions in consultation with the public prosecutor. Neither does the district
tribunal organizational framework include investigative judges because the minor
torts or contraventions that fall within the jurisdiction of the district courts do
not merit such formal investigations. Unlike a number of countries, including, for
example, the United States and Singapore, which utilize lower-level judges to
adjudicate these minor categories of offenses, the Tunisian district tribunals are
staffed with same category of magistrates as the first-instance tribunals and
appeals courts. Service as a district-tribunal magistrate requires a minimum of
five-years experience as a first-instance tribunal chamber judicial panel member.

The smaller and more remote district tribunals are presided over by a single
magistrate who simultaneously functions as the tribunal’s prosecutor. They also
handle specific ministerial functions such as following up when, for example, the
designated recipient of a summons refuses to accept service.

Prosecutorial Supervision of Court Support Personnel

The insertion of general and public prosecutors into the chain of authority in the
management and administration of the first-instance tribunals and intermediate
appeals courts derives from the old model instituted, in all likelihood, at some
point by the Directorate of Judicial Services during the era of French colonial
administration.

When the Team questioned whether the placement of senior-level prosecutors
in the management framework of the courts was beneficial, the response from
court presidents, court administrators and even senior prosecutors occupying
those positions was unhesitatingly negative. Some responded that it introduces
an additional and unnecessary level of management that functions more as an
obstacle than a benefit. Others responded that it encourages inefficiency. Several
of the senior prosecutors noted that their placement in these administrative
roles, at best, is awkward; all would prefer to focus their management role solely
on the prosecution office. Indeed, one public prosecutor with several decades
of experience as a senior-level judge indicated he would prefer to have his office
located in Tunis’ main police station rather than the courthouse because
prosecutors and police closely coordinate their efforts on a daily basis.



Recommendation 3
Priority: Urgent

That the current authority and role of general and public
prosecutors in managing and supervising court support staff be
transferred to the court administrator/chief clerk court in both
the appeals courts and the first-instance tribunals. Moreover,
court administrators/chief clerks in both the first- instance
tribunals and the appeals courts would report directly to their
respective court president.

Commensurate with this transfer, general and public prosecu-
tors would remain in charge of managing and supervising the
deputy prosecutors and the clerical staff responsible for assist-
ing them in their prosecution functions; they would discontinue
any and all other roles in court management and administra-
tion.

Implementation of this transfer of authority might commence
on a pilot basis with a small number of appeals courts and
first-instance tribunals. In preparation for this transfer, curricu-
lum developers at the Institute might develop, with assistance
from international experts, a one-month management training
skill-building curriculum for chief clerks/court administrators to
prepare them to assume their expanded responsibilities

Recommendation 4
Priority: Urgent

That the Executive Commission proposed in Recommendation 1,
on behalf of the Council and pursuant to Article 114 of the 2014
Constitution, draft amendments to existing laws or include in
the text of new laws language that vacates the responsibility of
court administrators/chief clerks to report to the general pros-
ecutor in the appeals court and to the public prosecutor in the
first-instance tribunals. The language of the amended or new
laws would restructure that reporting relationship to provide
that court administrator/chief clerks report directly to the court
president.

Implementing this recommendation would provide for a more
direct and simplified reporting relationship by eliminating an
unnecessary and redundant step in the authority and reporting
structure of the courts. To the extent that the Ministry contin-
ues to play a role in the administration of the courts, its new
primary contact in all administrative and operational matters
would be the court administrator/chief clerk.
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Section Two - Caseflow Management
and Processing

Discussions with court presidents and court administrators/chief clerks in all
courts and tribunals visited addressed whether national caseflow management
and processing policies and procedures have been developed and implemented
to improve court productivity and efficiency. To date, no such national
policies and procedures appear to be in place. Moreover, discussions with the
leadership of the Institute revealed that current and past training curricula

do not include specific sessions on a standard national approach to caseflow
management and processing, although some of the experienced judicial
instructors do discuss techniques they have adopted for moving cases along
the processing track.

A long-established core metric of the extent to which a court is successfully
managing its caseflow is whether the pending caseload from year to year is
growing or shrinking compared against the number of new cases filed and the
number of cases resolved or disposed. Clearly, there may be other contributing
factors, but many courts, when faced with growing and increasingly serious case
backlogs, will seek the advice and guidance of experts in what modern caseflow
management policies and procedures might help them address the challenge of
dealing with significant growth in their pending case backlogs.

This Assessment includes summaries of pending annual case backlogs in Tunisia’s
court of appeals, first-instance tribunals and district tribunals over the past five
years. The backlogs represent unresolved cases pending on 31 July, the end of the
statistical year. The Ministry’s General Inspectorate provided these numbers to
the Team at its request.

Courts of Appeals

This section includes a summary analysis of courts of appeals caseload statistics
provided by the Ministry. The analysis builds on numbers of pending cases,
numbers of new cases filed, and numbers of cases disposed for each of the past
five statistical years ending on 31 July 2010 - 2014. Additional statistical tables for
the courts of appeals are available in Annex C to this Assessment. Note that the
analysis covers only 10 of the current 12 courts of appeals. The two remaining
courts are both recent creations.



Table 1

Summary of Appeals Courts Pending Caseloads End of
Statistical Years 2010 — 2014

Courts of Appeals Final Final Final Final Final

Pending Pending Pending Pending Pending

2010 2011 2012 2013 2014
Tunis 16,701 12,821 14,504 16,646 15,324
El Kef 3,255 2,536 3,680 5,495 5,468
Sousse 3,204 4,493 7,683 6,197 7:432
Monastir 3,875 2,730 3,362 3,426 3,540
Sfax 6,709 3,175 3,291 4,058 5,600
Gabes 992 765 1,267 1,657 1,908
Gafsa 2,319 2,062 2,123 2,896 4,143
Medenine 3,559 2,207 2,131 2,369 2,129
Nabeul 4,215 3,450 4,556 4,018 5,185
Bizerta 2,903 2,214 2,396 3,537 4,070
TOTAL 47,732 36,453 44,093 50,297 54,799

Data provided by the General Inspectorate of the Ministry

The numbers indicate that over the five-year period from 31 July 2010 to 31 July
2014, total case backlog in Tunisia’s existing ten courts of appeals increased by
slightly less than 15 %. Case backlogs increased in six of the ten courts, with
Sousse and Gabes both more than doubling. Four of the ten courts, by contrast,

managed to diminish their pending caseloads.

However, these numbers by themselves do not fully reflect the relative efficiency
or inefficiency of case processing in the Tunisia’s courts of appeals. The analysis is
more fully informed when the pending case backlogs are compared against the
number of incoming new cases for each of the five years.

Table 2 lists the number of incoming or new cases filed in each of the courts of
appeals for the five statistical years ending on July 31 in 2010 - 2014.
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Table 2
Summary of Appeals Courts Annual
New Case Filings Statistical Years 2010 — 2014

Courts of Appeals New New New New New

Cases Cases Cases Cases Cases

2010 2011 2012 2013 2014
Tunis 52,719 43,337 37,852 38,677 37,179
El Kef 14,579 11,368 10,008 11,551 12,735
Sousse 18,626 18,133 17,285 16,076 18,470
Monastir 14,823 12,027 10,345 9,487 10,541
Sfax 18,205 13,614 9,179 11,170 12,565
Gabes 5,804 4,257 3,672 4,202 4,997
Gafsa 9,421 8,732 6,011 6,334 7,326
Medenine 9,131 6,276 5,566 4,674 5,930
Nabeul 14,595 10,045 9,714 8,882 11,098
Bizerta 11,231 9,249 8,147 8,614 10,192
TOTAL 169,134 137,138 117,779 119,667 131,033

Data provided by the General Inspectorate of the Ministry

Reviewing these numbers, the Team’s analysis yielded the following highlights.

o Atthe end of statistical year 2014, the pending caseload at the Tunis
Court of Appeals was 15,324. During that same year, the court reported
taking in 37,179 new cases. Compare that relative level of processing
efficiency with the same quantities in statistical year 2010. In that year,
the court reported receiving 52,719 new cases - significantly more
than the 37,179 new cases in 2014. However, the court
also ended statistical year 2010 with a pending caseload of 16,701,
only slightly higher than the 2014 pending caseload of 15,324.

o New case filings in the Sousse Appeals Court have remained relatively
stable and consistent over the five-year period. However, in that same
time frame, the backlog of cases has more than doubled.

o New case filings in the Gafsa Appeals Court dropped 22 % over the
five-year period. However, in that same time frame, the pending case
backlog has nearly doubled from 2,319 in statistical year ending in

2010 to 4,143 in statistical year ending in 2014.

o Overall, in the five-year period, the total number of pending cases in
all courts increased by approximately 15 % while the number of new
cases filed increased by approximately 22 %.




Again, however, these numbers do not fully reflect the efficiency or inefficiency of
the Tunisian courts of appeals. The analysis is even more fully informed when the
pending case backlogs and the numbers of new cases filed are compared with the
number of cases disposed of by each court of appeals over the five-year period
Table 3 lists the number of cases disposed of during each statistical year by each
of the ten courts of appeals ending on 31 July in 2010 - 2014.

Table3
Summary of Appeals Courts Annual

Case Dispositions For Statistical Years 2010 - 2014
Courts of Cases Cases Cases Cases Cases
Appeals Disposed Disposed Disposed Disposed Disposed

2010 2011 2012 2013 2014
Tunis 51,837 48,270 35,956 36,713 36,165
El Kef 13,661 12,037 8,864 9,658 11,970
Sousse 18,400 16,844 14,968 16,205 17,184
Monastir 13,693 13,172 9,945 9,391 10,532
Sfax 17,296 17,112 9,514 10,073 11,112
Gabes 6,204 4,668 3,164 3,795 4,620
Gafsa 10,412 8,994 5,567 5,443 5,979
Medenine 9,440 7,628 5,361 4,512 6,180
Nabeul 14,907 10,778 8,333 8,742 9,956
Bizerta 10,816 10,010 7,980 7-443 9,420
TOTAL 166,666 149,513 109,652 111,975 123,118

Data provided by the General Inspectorate of the Ministry

Reviewing these numbers, the Team’s analysis yielded the following highlights.

For the Tunis Appeals Court, the number of incoming new cases
shows a decline in the number of new cases filed. The declines are
significant in years 2010 — 2012, then level off and stabilize in 2013 -
2014. However, the number of pending cases at the end of statistical
year 2014 is only slightly lower at 15,324 when 37,179 new cases were
filed than in statistical year 2010 when the court ended the year with
16,701 pending cases and 57,719 new cases filed.
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« Indeed, over the five-year period, the total numbers provided by the
Ministry’s General Inspectorate in all three categories yield the
following data:

- Overall increase in the total number of pending cases
approximately 15 %

- Overall increase in the total number of new cases filed
approximately 22 %

- Opverall decrease in the total number of case dispositions
approximately 26 %

The overall decrease in numbers of cases disposed of needs to be further
investigated and analyzed to determine whether per-judge productivity has fallen,
whether fewer judges and/or court clerks were available, or whether the decline
can be attributed to some other cause or multiple causes. Once a careful analysis
has determined the cause(s), remedial action targeting the causes should be
initiated to reverse the trend.

First Instance and District Tribunals

The three tables below summarize the following statistical case data for Tunisia’s
first-instance and district tribunals by statistical year for the years ending on 31
July 2010 - 2014.

o Number of pending cases in active status awaiting final resolution at
the end of the reporting period

o Number of new cases filed during the reporting period

o Number of cases disposed and resolved by the end of the reporting
period

Again, the Ministry’s General Inspectorate provided these data at the Team’s
request. The Team is grateful for the General Inspectorate’s cooperation and
willingness to provide the requested data. In analyzing the numbers, the Team
discovered some minor errors and some inaccuracies. It is not clear to the Team
whether those errors and inaccuracies have their source in the original data
provided by the courts or in the Ministry’s compilations. In the Team’s judgment,
they are not sufficiently serious to compromise the general conclusions that the
Team has drawn on the basis of its analysis.

Table 4 lists total pending cases for (i) all of the first-instance courts, and (ii) all of
the district courts grouped by the geographical governorates or provinces in which
the courts of appeals that oversee them are located. It is important to emphasize
that the numbers do not reflect case data either for individual first-instance or
district tribunals.



Table 4

Summary of Pending Cases for the First-Instance and
District Tribunals as of 31 July for 2010 — 2014

Regions Types of Pending | Pending | Pending | Pending | Pending
Tribunals Cases Cases Cases Cases Cases
2010 2011 2012 2013 2014
Tunis First-Instance 352,134 274,597 302,301 337,140 419,988
District 8,974 10,212 9,988 13,122 13,000
Nabeul First-Instance 52,892 60,701 94,820 115,771 100,957
District 5,807 7,777 9,106 8,607 9,515
Bizerta First-Instance 39,662 37,801 48,989 67,671 62,052
District 3,975 4,472 4,228 5,081 5,419
El Kef First-Instance 30,932 47,814 56,685 57,066 63,536
District 9,510 10,127 8,859 10,177 10,899
Sousse First-Instance 36,376 49,640 68,020 64,817 80,354
District 6,589 6,468 8,751 7,630 10,050
Monastir First-Instance 22,293 28,581 43,698 44,736 40,258
District 4,553 5,722 5,259 5,779 6,350
Sfax First-Instance 59,504 64,826 71,396 51,000 74,229
District 13,679 11,581 6,542 5,963 5,565
Gabes First-Instance 11,306 15,683 18,776 24,184 22,307
District 4,786 3,006 12,030 14,885 3,495
Gafsa First-Instance 22,931 37,702 61,211 63,745 66,955
District 4,914 5,067 5,730 5,626 6,852
Medinine First-Instance 17,246 13,396 21,438 27,503 27,784
District 8,043 7,349 4,823 4,883 6,433

Data provided by the General Inspectorate of the Ministry
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Reviewing these numbers, the Team’s analysis yielded the following observations:

The collective numbers for the combined first-instance courts in each
governorate over the five-year period all reflect growth in pending
caseloads. In virtually all of the governorates, the growth is significant
and should serve as a warning sign to the New Council that further
analysis and intervention should be undertaken.

The growth in the first-instance courts’ pending caseloads in several of
the governorates is alarming, suggesting immediate remedial action is
required to reduce the case backlogs. For example, in the governorates
of Nabeul, El Kef, Sousse, Monastir and Gabes, collective first-instance
tribunal pending caseloads more than doubled in the five-year period.
In Gafsa Governorate, they tripled from 22,931 to 66,955.

Among the district tribunals in the ten governorates, the statistics for
most reflect fairly steady and consistent growth. The exceptions are
Sfax where the numbers reflect dramatic reductions in pending
backlogs, as well as Gabes and Medinine, suggesting that the district
tribunals in these governorates have implemented an effective strategy
for consistently reducing their caseloads.

When the analysis of case processing in the first-instance and district tribunals by
governorate is expanded to include statistical data on the numbers of new cases
filed during the five calendar years being tracked, new and more serious concerns

emerge.



Tables

Summary of New Cases Filed in the First-Instance and
District Tribunals as of 31 July For 2010 - 2014
Regions Types of New New New New New
Tribunals Cases Cases Cases Cases Cases
2010 2011 2012 2013 2014
Tunis First-Instance 569,328 436,570 409,345 425,231 420,286
District 126,285 81,052 68,860 66,799 78,080
Nabeul First-Instance 228,219 180,372 148,860 114,427 140,557
District 52,514 34,195 30,731 21,939 28,960
Bizerta First-Instance 171,185 106,326 88,052 87,721 94,925
District 50,168 39,298 28,542 23,993 28,532
El Kef First-Instance 230,923 158,127 135,543 136,647 154,147
District 97,056 61,359 56,351 51,699 57,011
Sousse First-Instance 297,988 217,856 190,041 207,189 218,466
District 107,094 81,972 68,498 53,175 58,879
Monastir First-Instance 206,779 147,664 129,989 120,070 124,301
District 106,353 61,179 42,000 41,581 52,016
Sfax First-Instance 293,052 177,870 152,121 156,617 170,676
District 93,628 65,620 36,982 25,804 30,421
Gabes First-Instance 99,716 57,159 41,188 49,491 46,344
District 37,156 27,562 31,756 24,951 10,442
Gafsa First-Instance 141,172 121,750 101,193 110,152 130,781
District 55,607 35,712 37,094 33,827 37,170
Medinine First-Instance 111,837 65,034 55,020 56,602 63,814
District 48,021 33,164 20,214 17,498 23,264

Data provided by the General Inspectorate of the Ministry

Reviewing the numbers in Table 5 of new cases filed by statistical year in the
context of the pending caseload data, the Team’s analysis yielded the following
observations:

o When comparing the numbers of new cases filed with the numbers of
pending cases for the first-instance tribunals, the Team discovered
several instances that raised immediate concerns and dictate the need
for further analysis and prompt remedial action. Ordinarily, the
pending caseloads of relatively healthy and productive courts represent
a small percentage of the total number of cases filed when the two
indicia are compared at the end of the statistical year. In the first-
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instance tribunals of the Tunis Governorate, however, the total number
of pending cases as reported by the General Inspectorate at the end of
the 2014 statistical year, the numbers are within fewer than 300 cases
of each other. The number of new cases filed that year was 420,231
while the number of pending cases remaining on the courts’ dockets
was 419,988, a difference of 298 cases. In the Nabeul Governorate’s
first-instance tribunals, the numbers for the same period, statistical
year 2014, are 140,557 new cases filed and 100,957 cases pending. At
the end of the prior statistical year, 2013, 114,427 new cases were filed
and the pending case backlog was 115,771 — more than the number of
new cases filed.

o The Team was struck by the inverse relationship for some of the
governorates between growth in pending caseloads over the five-year
period and the gradual reductions in most years in the number of new
cases filed. This generally inverse relationship between pending cases
and newly filed cases over five years contravenes effective caseflow
management strategies which provide that reductions in incoming or
new cases in productive courts are followed by reductions in pending
case backlogs, other factors being equal. Conversely, those strategies
provide that increases in the number of incoming cases are followed by
commensurate increases in the growth of pending case backlogs, other
factors being equal.

o The success of the district courts in the Sfax Governorate in reducing
its pending case backlog, now appears on further analysis to have been
a function less of aggressive pending caseload reduction practices than
a consistent series of dramatic reductions in new cases filed for four of
the five statistical years.

o The Sfax Governorate’s district tribunals experienced dramatic
reductions in the number of new cases filed by almost half for the past
four out of five years, yet the pending caseload has gradually increased
for four out of the five years. More detailed analysis is required to
determine precisely what the issues are here. As noted earlier, a core
operating principle of healthy and productive courts is that there
should be a direct correlation between reductions in numbers of cases
files and numbers of pending cases, other factors being equal. Here the
correlation has been an inverse one to the detriment of timely case
processing and the efficient administration of justice.

When the analysis of case processing in the first-instance and district tribunals by
governorate is expanded to include statistical data on the numbers of cases
resolved or disposed of during each of the five statistical years being tracked, as
set forth in Table 6, new and more serious concerns emerge.



Table 6

Summary of New Cases Filed in The First-Instance and
District Courts as of 31 July for 2010 - 2014

Regions Types Cases Cases Cases Cases Cases
of Disposed | Disposed | Disposed | Disposed | Disposed
Tribunals 2010 2011 2012 2013 2014
Tunis First-Instance 510,344 385,206 372,390 364,984 338,865
District 124,319 78,887 67,908 63,202 76,344
Nabeul First-Instance 223,326 170,943 114,133 90,729 141,772
District 52,478 32,208 29,109 21,733 28,000
Bizerta First-Instance 155,045 107,933 76,853 69,744 95,518
District 51,000 38,738 27,863 23,162 27,388
El Kef First-Instance 229,684 140,081 126,838 14,138 145,781
District 96,849 60,372 56,735 50,207 56,415
Sousse First-Instance 297,015 206,740 172,692 205,350 199,475
District 106,550 81,149 66,113 53,504 57,379
Monastir First-Instance 203,347 140,256 114,689 116,972 124,370
District 107,786 60,124 42,062 41,106 51,715
Sfax First-Instance 301,654 172,866 146,015 170,070 163,298
District 89,410 70,726 38,956 28,918 30,350
Gabes First-Instance 101,634 52,132 37,506 43,724 47,085
District 36,981 29,279 22,736 21,357 10,626
Gafsa First-Instance 138,808 105,263 76,878 95,096 127,235
District 56,281 35,500 36,301 33,106 35,810

Medinine | First-Instance 130,731 68,003 46,053 48,624 62,602

District 51,837 33,649 20,856 17,472 21,684

Data provided by the General Inspectorate of the Ministry

Reviewing the numbers in this summary table of case dispositions by statistical
year in the context of pending caseloads and new cases filed, the Team’s analysis
yielded the following observations:

o Annual case dispositions in both the first-instance and the district
tribunals in all ten governorates reveal a consistent decline in numbers
from year to year for the first four years of the five-year period. In the
fifth year, most managed to reverse that decline with increases ranging
from modest to significant, indicating gains in court productivity.
Some, however, continued their decline into the fifth year. The first-
instance tribunals in Tunis Governorate, for example, disposed of
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510,334 cases in 2010. By 2014, the annual number of disposed cases
fell to 338,865, a significant and alarming reduction in overall court
productivity from 2010 of 171,469 cases. In the first-instance courts

of Nabeul, productivity declined from 223,236 dispositions in 2010 to
less than half that number in 2013, then rising again in 2014 to 141,772
dispositions. These enormous fluctuations in case processing productivity
are unusual and should be explored in detail to determine their causes.

o The Team compared numbers of new cases filed with numbers of cases
disposed for the five-year period in the first-instance tribunals. Of the
first-instance tribunals in the ten governorates, four managed to
dispose of slightly more cases than were filed with the court during
statistical year 2014; by contrast, six of the ten disposed of fewer cases
than were filed that year. In the Tunis Governorate’s first-instance
tribunals, 2014 case dispositions totaled 338,865 while new cases filed
that year reached 420,286, resulting in an increase in the pending case
backlog of 81,421 cases. In 2013, case dispositions for the Tunis
Governorate’s first-instance tribunals reached 364,984 while new cases
filed that year totaled 425,231, resulting in a pending case backlog
increase of 60,247 cases. The quantity of such annual increases bodes
poorly for the future productivity of the Tunis Governorate first-instance
tribunals. The numbers should alarm the New Council and stimulate
further analysis and carefully targeted remedial action.

o The Team also compared numbers of new cases filed with numbers of
cases disposed for the five-year period in the district tribunals. Of the
ten governorates in which the district tribunals are grouped, only one,
the district tribunals in Gabes, managed to dispose of slightly more
cases than were filed in statistical year 2014. The other nine groups
of district tribunals all disposed of fewer cases than were filed. In
many of the nine, however, the differences were relatively small and
did not significantly increase pending case backlogs. Indeed, in Sfax
Governorate, the difference was 71 cases.

The collective impact of the Team’s analyses and observations, based on the
statistical data provided to it by the General Inspectorate, indicate that the
Tunisian courts and tribunals are ailing. The symptoms include the following:

« Declines in productivity across various types of courts

« Significant increases in pending case backlogs in most courts

o Inability of most courts to timely process their annual case filings

o Reduced new case filings inversely proportional to growth in pending
cases



The relatively short two-week duration of the in-country baseline assessment of
court management and administration in Tunisia’s judicial system did not enable
the Team to sufficiently investigate the underlying causes of these symptoms.
Insufficient judicial and staff resources were unanimously identified by all court
system leaders at all levels as a primary contributing element, but clearly there are
other elements that require further research and analysis, including the institutional
framework of the judicial system and the role played by the Ministry, a role
whose future is uncertain in the face of provisions in the new 2014 Constitution
that fundamentally expand the judicial system’s self-governance authority and
accountability.

Recommendation 5 That the New Council authorize the international community under
Priority: Urgent the direction of the Executive Commission proposed in Recommen-
dation 1 to establish a Caseflow Management Strategy Commission
comprising a small group of Tunisian judicial system leaders and two
experienced and specialized international experts in court systems
to:

e Further review and analyze the preliminary findings of the
Team with reference to the caseflow management and processing
issues identified in this section of the Assessment

e Develop a set of short- and long-term priorities to address the
challenges the courts are facing

e Determine which existing laws and procedural codes need to
be amended to authorize more efficient caseflow management
practices and procedures and to work with legislative leaders
to draft the amendments

e Draft a strategic five-year plan for addressing the priorities

e Enable the assistance of international experts in court systems
to implement the plan in cooperation with other related inter-
national community initiatives

Require the Commission to report to the Council every quarter
on the status of its progress

Select Best Practices in Caseflow Management

Best practices in modern court systems rely heavily on effective caseflow manage-
ment and processing policies and procedures designed to move cases as efficiently
as possible from filing to resolution without compromising the effective adminis-
tration of justice. Five of the basic principles on which such policies and proce-
dures rely are:

o Magistrates as Case Managers: Best practices provide that magistrates
are case managers who actively set deadlines for key events in the life
of each case assigned to them and monitor compliance with those
deadlines. Research continues to demonstrate conclusively that the
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must successful magistrates are those who take control as early as
possible in the lifecycle of cases assigned to them and who maintain
such control until the case is resolved.

Recommendation 6 That the Executive Commission proposed in Recommendation 1
Priority: Urgent request the Institute to work with a small team of international

experts in caseflow management to develop a week-long train-the-
trainer workshop curriculum for a small cadre of select experienced
magistrates on the essentials of modern caseflow management
processes and procedures. The workshop should be taught by
experts with practical court experience and expertise rather than law
professors. The curriculum should be developed utilizing modern
adult education practices and processes. On completion of the work-
shop, the participants will be required to conduct two-day caseflow
management workshops for magistrates in their home governorates.

Magistrates rather than advocates set the case processing agenda:
Often, advocates are primarily interested in something other than
moving the case promptly and efficiently from filing through disposition.
Like magistrates, advocates have their own priorities. Myriad research
studies in case management have concluded that where magistrates
surrender control over case processing to the advocates, the time for
moving cases from filing to disposition increases, creating delay and
backlogs. Thus, magistrates should proactively control the courtroom
and case processing agenda.

Successful courts implement standard case-management policies
and procedures: Best practices provide that tribunals and courts
should adopt and enforce standard case-processing policies and
procedures for all magistrates. Where tribunals and courts have not
implemented standard policies and procedures, magistrates often
differ, sometimes remarkably, in how effectively they manage and
process their caseloads in a timely manner. Advocates must adjust their
compliance and cooperation accordingly from one panel of magistrates
to another. Most advocates naturally will seek to have their cases
handled by the magistrates with a relaxed approach to caseflow
management as opposed to those with a rigorous approach. Where the
court has established court-wide policies and procedures, by contrast,
advocates experience fewer variances among magistrates. Advocates
are subject to a consistent set of case management policies and
procedures, regardless of which magistrates they appear before in
tribunal and court proceedings.

A useful example of a national policy would be one that establishes the
criteria that magistrates should use when reviewing requests from

advocates for continuances or extensions. Experienced magistrates are
familiar with how such requests can be used by unscrupulous advocates



to delay case progress. Having in place a standard policy implemented
in all first-instance courts, for example, would enable all magistrates to
easily respond to such requests. Annex D to this Assessment provides
a model that might serve as a guide in developing a continuance policy
for Tunisia’s courts. Once a standard policy has been approved, copies
would be provided to advocates when they request continuances or
extensions. It would also be included on court system websites to help
ensure that parties and their advocates are familiar with and have
access to it.

Recotnmel'!daﬁtm 7 That the Executive Commission proposed in Recommendation 1
Priority: High consider convening a small working group of chief judges, chief clerks,

a Clerk’s Union official, and two international case management
experts developing a new series of national policies regarding case
management practices and procedures to stimulate magistrates to
exercise greater control in the management and processing of cases.
The working group also would review existing procedural codes

to determine what amendments are required in existing laws and
regulations to enable the new policies and procedures.

Magistrates and clerks work together in a team relationship: The
notion that team management is the most effective approach to case
control and monitoring. Such team management is based on each
magistrate having a clerk assigned to him or her to assist with all
aspects of case control and monitoring. Working closely together,
magistrates and clerks jointly manage the case and function like a team
to ensure that cases are promptly processed. Clerks notify magistrates,
for example, when a case is languishing and needs judicial attention.
Clerks also maintain contact with advocates and notify them when
deadlines are approaching and action is required.

Recommendation 8 | That the Institute consider working with international experts to
Priority: High develop the curriculum for an intensive one- or two-week workshop

on team management focusing on efficient caseflow management.
Once the curriculum is completed, the proposed Executive Commission
might select two pilot first-instance tribunals and invite from each
seven teams of magistrates and clerks from the chambers with the
heaviest caseloads and largest backlogs to complete the workshop.
Three months after the workshop, the Institute might reconvene the
participants for a two-day assessment session designed to produce
recommendations to the Executive Commission on how to improve
caseflow management in the first-instance tribunals.
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o Effective caseflow management requires access to current case
information: Judicial effectiveness in managing cases requires that
magistrates and clerks have access to the current case information.

They need to determine, for example:

- What is the status of the case?

- When is the next hearing scheduled?

- Are any deadlines pending and what action do they require?

- Have any deadlines passed without the necessary action ordered
by the court?

- What does the magistrate need to do to prepare for the next set
of hearing to ensure cases are progressing and not lying dormant?

Currently, to obtain answers to questions such as these, the magistrate

either has to:

- Consult the case file and thumb through the documents to locate
the clerk’s summary record of court hearings, or

- Review one or more court register books for the handwritten
entries summarizing previous case activity

Magistrates and clerks in modern court systems, by contrast, rely on
automated case information management systems to provide them
with this information. Although the Ministry’s Computerization
Department is making very modest progress in this regard with the
applications it is developing, those applications are primarily designed
to store and collate basic case statistical information. Modern court
information systems include much more information, including a
chronological narrative or summary of case events.

Recommendation 9 That the Executive Commission proposed in Recommendation 1
Priority: High consider authorizing international community court IT experts to
advise and assist the Ministry’s Department of Computerization

in the design of the new court case information applications
currently under development. The intent of the assistance would
be to introduce features that assist magistrates in more effectively
managing their cases. The Team is aware that the EU is also focusing
on enhanced case information applications, and the Team suggests
that the experts work in tandem with the relevant EU advisors.




Section Three - Human Resources
Administration and Allocation

Apart from the Court of Cassation, officials in leadership positions at the
appeals and first-instance courts have no direct authority in core areas of
human resource administration. As is explained in greater detail below, such
authority rests with the central administration of the Ministry.

Recruiting and Hiring

Judicial Positions

Discussions with court presidents of appeals and first-instance courts revealed
considerable frustration related to documenting the need for filling vacant
magistrate positions or creating additional magistrate positions to handle the
workload associated with significant and sustained caseload increases either by
way of new cases filed or growth of the backlog of pending cases. The level of
frustration has been particularly acute since the 2011 Revolution. Over the last
four years, all courts reported having lost magistrates to the mandatory retirement
age of 60 years or as a consequence of transfer of on-board magistrates to staft
newly created courts. In most instances, court leaders reported to the Team that
those positions have remained vacant, notwithstanding official requests for
replacements having been lodged with Ministry officials who, currently, are
responsible for facilitating action on such requests. Although, as shown in Table
1, new magistrate positions have been allocated to the various categories of
courts, court leaders interviewed by the Team unanimously agree that the
numbers are insufficient and do not reflect positions whose incumbents have
retired and not been replaced.
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Table7
Table of Increases in Numbers of Civilian Court
Magistrate Positions 2010 — 2014
Level of Court 2009-10 2010-11 2011-12 | 2012-13 | 2013-14
Cassation Courts 132 133 161 165 178
Courts of Appeals 407 427 429 435 442
First-Instance Courts 939 947 936 886 1,060
District Courts 117 119 119 116 119
TOTAL 1,505 1,626 1,645 1,602 1,799

Data provided by the General Inspectorate of the Ministry

When queried by the Team as to what specific criteria or statistical formulae
Ministry officials relied on to determine whether the number of magistrate
positions was sufficient to process the workload of the courts, none were aware of
any such formulae. More likely, some noted, is that the Ministry responds to
those court leaders who most forcefully express their demands for additional
positions.

To date, no weighted caseload or similar statistical-based research appears to have
been conducted to determine how much judicial work is entailed in processing
the primary categories of cases adjudicated either in the first-instance or appeals
courts. The Ministry does not appear to utilize empirically grounded statistical
formulae that link the work reflected in court caseloads with the judicial resourc-
es required to adjudicate them at a level that meets minimum efficiency and
quality standards. Having such formulae would provide the judicial/court system
leadership with much more precise analytical tools with which to analyze and
respond to requests from the courts for additional judicial positions. Such
formulae would provide the New Council, once operational, with key analytical
tools once responsibility for overseeing the creation and distribution of judicial
positions is transferred from the Ministry to the New Council.



Recommendation 10 | That the Executive Commission proposed in Recommendation 1
Priority: Urgent request assistance from the international community to deploy a pair
of qualified and experienced international specialists in weighted
caseload analysis. This pair would be tasked with:

e Conducting a weighted caseload analysis in an adequate sample
of the primary case types of the first-instance and intermediate
courts of appeals

e Developing comparative tables for each primary case type
specifying the averaged judicial time required to process the
case from filing to final resolution

e Utilizing these tables to construct averaged annual magistrate
workloads sufficient to process the case types assigned to each
court chamber in a timely manner and pursuant to national
quality standards

The Council should designate two staff court system members with

statistical analysis skills and experience to work with the international

experts to learn the fundamentals of the weighted caseload analysis
process and how to conduct periodic update reviews.

Support Staff Positions

Discussions with court presidents, general and public prosecutors and court
administrators/chief clerks in all courts the Team visited revealed that they
exercise no authority to recruit or hire permanent court support employees.
When vacancies in existing positions occur, or when caseload increases justify
the creation of one or more additional court support positions, the court must
prepare a formal request for new staff. Those requests are then forwarded to the
Ministry. According to those the Team interviewed, the requests may or may
not be acknowledged, and even when additional staff positions are authorized,
the approval process frequently takes months.

To date, no empirical research, desk audits or other studies appear to have been
conducted that calibrate the amount of work required to perform the typical core
functions of court support personnel. Thus, there are no statistically derived
formulae that can be deployed to determine whether existing staffing levels at any
court are sufficient to complete the recurring work of the court at a level that meets
minimum efficiency and quality standards. Having such formulae would provide
the Council with much more precise analytical tools with which to analyze and
respond to requests from the courts for additional support personnel.
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Recommendation 11 That the Council or Executive Commission proposed in Recommen-
Priority: Urgent dation 1 request assistance from the international community to
deploy a pair of qualified and experienced international specialists
in work measurement analysis. This pair would be tasked with:

e Conducting a work measurement study in an adequate sample
of the primary categories of tasks and functions of the various
categories of clerk positions in the first-instance and intermedi-
ate courts of appeals

e Based on the data collected, develop tables for each primary
task and function for each position, specifying the averaged time
required to complete the task and function

e Utilizing these tables to construct averaged support staff work
measurement formulae for use in determining how many support
staff positions are required to complete the work in a timely
manner and pursuant to national quality standards

The Council should designate two staff court system members with

statistical analysis skills and experience to work with the interna-

tional experts to learn the fundamentals of the work measurement
analysis process and how to conduct periodic update reviews.

When the Ministry deems a request from a court sufficiently justified it may
authorize a new position. Ministry staff then recruit and vet prospective candidates
on the basis of minimum civil service qualifications, and a candidate selected by
Ministry officials is then dispatched to report for work at the subject court. Prior
to the 2011 Revolution, the qualifications requirements for recruiting candidates
and filling clerical positions were organized into three basic categories:

o Deputy Clerks — must have successfully passed the civil service
examination; preference given to those with university degrees, but
a degree is not required.

o Clerks — must have successfully passed the civil service examination
and earned a university degree.

o  Chief Clerks/Court Administrators — must have successfully passed
the civil service examination and have earned a graduate-level degree,
such as an LLM, in law-related studies. These qualifications do not
permit substituting post-graduate degrees in management or public
administration for legal studies. Moreover, the curriculum at law faculties
typically focuses on the theoretical study of law with little to no emphasis
on practical skills training. (According to the court president, the
University of Tunisia Faculty of Law offers post-graduate degree
program designed to train prospective court leaders. However, few of
its graduates ascend to chief clerk or other leadership positions because
significant emphasis is placed by the Ministry in such appointments on
candidates with considerable work experience in the courts.)



These qualifications requirements were generally applied by Ministry officials
to all recruiting and hiring decisions during the pre-revolutionary period.
Significantly, however, all recruiting and selection is managed centrally by the
Ministry; court officials have no choice when it comes to bringing such staff on
board. Senior court officials described these candidates as lacking any court
experience or understanding; unless they possess a law degree, they also lack
working knowledge of the law and legal process and procedure. Neither the
Ministry nor the High Judicial Institute, the education and training agency of the
judicial/court system, currently provides orientation training for these new
employees. (Reportedly, prior to the 2011 Revolution, the High Judicial Institute
did train persons selected for certain categories of clerk position.) Neither are
there self-study orientation packages, training videos, handbooks or manuals for
new clerical employees to use in preparing themselves for court positions. When
these new hires report for work, experienced court staff engage them in on-the-job
training for two to three months as their time permits before the new employees
are assigned specific tasks and commence productive work.

Post-Revolution Political Waivers of Qualifications Requirements
for Court Clerk and other Support Positions

Since the 2011 Revolution, this Ministry-controlled staffing protocol for court
support positions has been complicated by political considerations over which
senior court officials likewise exercise no authority or controls. Those political
considerations trump the standards qualifications requirements. With some
frequency since the Revolution, those considerations have been invoked to waive
those requirements, resulting in the hiring by the Ministry of candidates who
may not meet those minimum qualifications standards.

The Nabeul First-Instance Court offers an illustrative case study. Created shortly
after the 2011 Revolution as a new trial-level general jurisdiction court, the first
priority was staffing the court with magistrate and court support positions. The
newly designated court president, public prosecutor and court administrator were
informed that in addition to candidates vetted through normal Ministry recruiting
protocol, two categories of special preference political candidates would be given
hiring priority.

The first category comprised veterans of the 2011 revolution, many of whom are
physically and/or mentally impaired as a result of the perils of combat duty.
Candidates may lack the basic experience and educational qualifications deployed
by the Ministry to vet prospective court clerks, but the new government directed
that they deserved hiring priority given their sacrifices for the country.
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The second category comprised post-revolution recipients of a general amnesty
for political prisoners incarcerated by the previous regime. Here too, qualifica-
tions were subordinated to preferred political status. With this group, the
handicaps are more likely to be mental or psychological, stemming from the
conditions of confinement and mistreatment in Tunisia’s prisons under the
previous regime. Moreover, the conferred status of political prisoner may not
preclude being disposed to criminal activity. The court administrator of the Sfax
First-Instance Tribunal reported that of the 80 clerical staff members currently
employed, only circa 10% have earned college degrees. The pre-revolution
percentages prior to the implementation of the qualifications requirement waivers
were always significantly higher.

All courts at all levels are required to take these preferred-status candidates.
According to the court president, the Nabeul First-Instance Tribunal received
more than others by virtue of its status as a new tribunal with numerous support-
staff positions that needed to be filled shortly after the revolution. The overall
competence of the court’s support staff was also weakened by the Ministry’s
transfer of support staff to it from a nearby first-instance tribunal whose caseload
was projected to drop as the new tribunal in Nabeul commenced operations and
absorbed a significant proportion of the nearby tribunal’s future caseload. Of
those transferred, several were allegedly problem employees known to Ministry
officials. Nabeul’s first-instance tribunal president noted that rather than disci-
plining problem employees in the courts brought to its attention, the Ministry
simply transfers them to work in another court, a claim confirmed by court
presidents and chief clerks in other courts the team visited.

For purposes of illustration, Tables 2 and 3 below reflect the numbers of support
staff from the two groups of preferred-status assigned by the Ministry to its own
staff, to the Court of Cassation, and to the 12 courts of appeals. Table 4 shows the
total number of staff support positions allocated among these units. The Team was
not provided with equivalent statistical data reflecting how many from the two
protected groups were placed in positions in the first-instance and district courts.



Table 8

Beneficiaries of the Political Prisoner Amnesty

Ministry and Appellate Courts
Clerical Offices

Number of Staff Hired and
Assigned by the Ministry

Central department and institutions 17
Court of Cassation o1
Tunis Court of Appeals 59
Bizerta Court of Appeals 26
Nabeul Court of Appeals 21
Kef Court of Appeals 19
Kasserine Court of Appeals 08
Sousse Court of Appeals 20
Monastir Court of Appeals 13
Sfax Court of Appeals 10
Gafsa Court of Appeals 36
Sidi Bouzid Court of Appeals 09
Gabes Court of Appeals 38
Medenine Court of Appeals o7
TOTAL 284

Data provided by the General Inspectorate of the Ministry

Table 9

Beneficiaries of Revolution Veteran Status

Appellant circuit/Clerical Office Number of staff
Central department and institutions o7
Court of Cassation o1
Tunis Court of Appeals 35
Bizerta Court of Appeals 06
Nabeul Court of Appeals 15
Kef Court of Appeals 05
Kasserine Court of Appeals 76
Sousse Court of Appeals 09
Monastir Court of Appeals 08
Sfax Court of Appeals 06
Gafsa Court of Appeals 30
Sidi Bouzid Court of Appeals 04
Gabes Court of Appeals 03
Medenine Court of Appeals -
TOTAL 205

Data provided by the General Inspectorate of the Ministry
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Table 10
Clerical Staffing Levels in the Higher Courts 2013 — 2014

Higher Courts 2013 — 2014 2013 2014

Central department and institutions 577 531
Cassation Court 116 103
Tunis Court of Appeals 1,028 1,209
Bizerta Court of Appeals 312 402
Nabeul Court of Appeals 326 376
Kef Court of Appeals 565 579
Kasserine Court of Appeals - 316
Sousse Court of Appeals 396 561
Monastir Court of Appeals 299 327
Sfax Court of Appeals 339 403
Gafsa Court of Appeals 393 343
Sidi Bouzid Court of Appeals EICES 182
Gabes Court of Appeals 238 390
Medenine Court of Appeals 233 326
TOTAL 4,822 6,048

Data provided by the General Inspectorate of the Ministry

Court System Leaders Reliance on Unskilled Mechanism 16 Temporaries

Chronic resource constraints in Tunisia’s judicial system are reflected in the
concerns unanimously expressed to the Team by court presidents, general and
public prosecutors and chief clerks in courts it visited. All expressed frustration
with staffing shortfalls both in the number of magistrate positions and in the
numbers of court support staff allocated to the first-instance and appeals courts.
Shortages in support staff positions compel magistrates to engage in clerical
functions necessary for the scheduling and conduct of court proceedings, limiting
the time they have to attend to processing their caseloads and drafting judgments.

To mitigate these shortages, courts throughout the country rely on local sources
of largely untrained individuals available to them via a system known as Mecha-
nism 16, which is managed by the governorates in which the courts are located.
The Mechanism 16 process is activated when a governor’s office in the governorate
contacts the general or public prosecutor to inquire whether the court needs
additional unskilled workers. Prosecutors and court administrators/chief clerks
often accept these offers because of chronic understaffing.



These unskilled workers often begin as cleaning staff, working a split shift that
runs mornings from 6:00 — 10:00 am and afternoons from 1:30 - 4:00 pm. The
monthly salary is in the TD 200 - 300, roughly US$110 - 160, substantially below
Tunisia’s minimum wage, and paid by the governorate. These entry-level workers
are hired by the court with the understanding that they may be terminated at will.
They are drawn from the ranks of the chronically unemployed and may have
problems with dependencies or mental illness. Candidates usually are dispatched
to the court administrator in groups of three from which one may be selected.

Given the mixed bag of qualifications and experience in this pool, the courts
incur significantly higher risks bringing these persons on board than those hired
and dispatched by the Ministry. Having them report to work on a regular schedule
is a recurring problem; many simply lack the motivation or incentive to do well,
in part because their pay is so low. Courts are required to report their attendance
to the municipality, which pays them only for days worked.

The decision to hire them is compelled by the desperate need in some courts
to supplement the inadequate human resources provided to address growing
caseloads, lest increasing pending case backlogs ultimately lead to organizational
paralysis. Some turn out to be productive workers and may be eligible for
promotion to higher level duties and, in some instances, permanent staft positions
with approval of the Ministry. The court administrator at the Sfax Court of
Appeals noted that two such temporary employees have been on her staft for 14
years.

Given these diverse sources of candidates for court support staft positions, many of
whom are only marginally qualified for the positions into which they are placed,
the Team empathizes with the frustration expressed by senior court officials.
More generally, the Team supports their preference for someday achieving greater
and more direct organizational control over the process of recruiting, vetting and
hiring their own support staff. Exercising such control over organizational human
resources is a cardinal principle of achieving excellence in the management and
administration of court systems. Mindful of these sentiments expressed repeatedly
by court system leaders in all courts visited, the Team recommends the following.
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Recommendation 12
Priority: Long-Term

That the proposed Executive Commission consider convening a
Court Support Staff Working Group chaired by an experienced
first-instance court president with members that include other
court presidents, court administrators, Ministry personnel and
two international experts with expertise in human resources and
organizational planning and development. This working group
would be directed over a twelve-month time frame to develop a
plan for transferring from the Ministry to the Council the
responsibility for recruiting and vetting prospective candidates
for court support positions. The plan would include proposals for
transferring Ministry staff currently responsible for these functions
to employment in the judicial system. They would be organized
with other administrative specialists in finance, budget,
procurement, etc., into a new administrative bureau under the
supervision and authority of the Council. The plan also should
reference the need for specific amendments to existing laws and
regulations necessary to effect the changes.

The long-term objective of this plan would be to transfer to
individual courts the responsibility for recruiting and hiring court
support staff pursuant to general government regulations and
under the oversight of the Supreme Judicial Council. A number of
court systems in different regions of the world have successfully
made this transition, and the consequences include significantly
improved efficiency and control by court system leaders in human
resources administration

Phase One of such a plan might commence with a pilot program
whereby this authority and Ministry personnel are transferred to
three courts of appeals. Each pilot appeals court would create a
small human resources office that would assume responsibility for
working with the first-instance courts in its geographic area of
responsibility to implement this new human resource authority. The
allocation of new support staff positions would be based on the
court system’s independent budgeting process. Implementation of
this plan would solve two major issues for the leadership of the
courts. First, courts would be able to recruit and select candidates
based on their specific needs. Second, the current delay and
uncertainty associated with the central administration in the
Ministry of these processes would be largely eliminated, giving the
courts significantly more direct control over their human resource
planning. At the end of the twelve-months, the working group
would submit to the Executive Commission a report including the
plan and provisions for how to implement it.

Implementation of this plan would entail important changes in
the current status of candidates. Under the existing system of
centralized hiring by the Ministry, candidates who successfully
complete the civil service examinations thereby achieve the status
of state functionaries. As such, they are virtually guaranteed
employment by the state into entry-level positions, including
those in Tunisia’s tribunals and courts. They are not required to
complete the further steps deemed integral to the recruiting




process in modern organizational development theory, such as
personal interviews with the prospective employer to assess
personality, attitude, and other factors that exam results are not
designed to measure. In modern court systems, the personal
interview is considered an integral source of information about
candidates; its results are at least as carefully weighed, if not more
so, as other factors such as performance on written examinations.
The inability of Tunisian court system managers to personally
engage candidates for entry-level positions prior to the selection
process places them at a considerable disadvantage vis-a-vis their
counterparts in other countries.




54 |55 RS LEITMIHERIELE Assessment Of The Tunisian Court System

Promotions and Discipline

The authority of both the appeals courts’ general prosecutors and the first-instance
courts’ public prosecutors for managing and supervising court staff is largely
conditional. Any proposals for the promotion or discipline of court staft must be
submitted for review to officials at the Ministry with appropriate justification and
support documentation. After reviewing the paperwork, Ministry officials then
determine whether and under what circumstances to grant or deny the request.

Where, for example, a court employee is charged with recurring chronic
misbehavior and/or failure to meet minimal performance expectations, neither
the court president nor the public prosecutor nor the court administrator is
authorized to take any direct disciplinary action other than to counsel with the
employee. Instead, they must follow the burdensome report preparation and
justification process set forth in the Ministry’s regulations, transmit the completed
paperwork to the Ministry, and await a response. When queried about the time
entailed in receiving a response from the Ministry, the general consensus among
court presidents, was from one to three months; on occasion there was no response.

In an example provided to the Team by the president of a large metropolitan
first-instance tribunal, she noted that for at least a year, she had been compelled
to tolerate a mid-level male clerical employee who routinely reported for work
around 10:00 am and exited the courthouse around 2:00 pm where official
working hours were from 8:00 am to 5:00 pm. The employee simply ignored oral
warnings from her, the general prosecutor and the chief clerk. The necessary
paperwork establishing the case for disciplinary action had been dispatched to
the Ministry months earlier, but there had been no response. When the Team
discussed the case with the public prosecutor, he acknowledged being familiar
with the case and noted that very recently there had been discussions with
Ministry officials. He acknowledged that the Ministry might simply transfer
the problem employee to another court. When asked whether the Ministry
had a formal protocol of progressively more severe disciplinary measures for
demonstrated failure to perform and/or comply with the conditions of
employment, he responded that he was not familiar with such a protocol.

In other tribunals and courts visited by the team, court presidents and chief clerks
confirmed that the Ministry’s response to serious and repetitive performance
deficiencies and/or prohibited behavior was to simply transfer the problem
employee to another court. Some had been on the receiving end of such transfers
and expressed deep frustration that they (i) were inheriting problem employees
without their consent, and (ii) had no authority to impose a disciplinary regimen.
All were critical of the Ministry for simply transferring the problem employees
from one court to another, effectively refusing to directly address the issues.
Clearly, transfers in the absence of other disciplinary sanctions simply relocate



problem employees in a new environment where the performance problems are
likely to reemerge, create tension and morale issues, and waste the time of the
leadership in the receiving tribunal. The assumption appears to be that the
burdens associated with being transferred will either cure or compel the problem
employee to improve his or her performance and/or conduct deficiencies.
Unfortunately, successive transfers often aggravate and reinforce rather than
arrest the performance and/or conduct problems. Moreover, transfers often turn
out to be a greater punishment for management officials in the tribunals to which
the problem employees are reassigned than for the transferred employee. They are
burdened with receiving, integrating, and dealing with the problem employee.

The direct consequence of the Ministry’s default approach has a negative impact
on morale and motivation among court presidents, general and public prosecutors,
court administrators, and lower-level supervisory personnel. Moreover, it creates
a culture of leniency that downplays the seriousness of the misconduct and
encourages the problem employee to persist in ignoring and violating court
behavior and conduct norms.

Recommendation 13 | That the Executive Commission proposed in Recommendation 1 direct
Priority: Urgent Ministry officials, with assistance and guidance from international
community human resource experts, to (i) draft amendments to
existing laws and regulations, and (ii) develop a comprehensive new
policy to transfer human resource authority for addressing employee
performance deficiencies and misconduct from the Ministry to the
level of individual courts. A draft report outlining these proposed
amendments and policy should be prepared and submitted to the
Executive Commission within nine months.

These changes to the law and the new policy should empower court
administrators with the authority to exercise a range of disciplinary
sanctions that progress through several stages:

e Stage 1: oral counseling and warnings;

e Stage 2: written warnings with stated conditions, deadlines and
consequences;

e Stage 3: temporary suspension with or without compensation;
and

e Stage 4: termination.

Employees on whom the more serious sanctions are imposed would

have the option for one appeal for final review to the court president

or his or her designee. Under this policy, Ministry officials would

no longer be involved in disciplinary matters relating to support

staff employed in any level and type of tribunal or court. This new

policy could be implemented on a pilot basis in select first-instance

tribunals and intermediate appeals courts.

The Team also inquired about the formal process for promoting employees whose
performance and/or contributions consistently exceed the productivity standards
or norms considered as satisfactory for court employees. In response, the Team
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was informed that there are six formal levels of progressive responsibility and
salary within the court support employee framework. Each of level has a title,
educational qualifications and years of service attached to it.

General and public prosecutors may request either on their own initiative or at
the suggestion of the court president or chief clerk that an employee be promoted
from one level to the next, but the decision-making authority and responsibility
to do so remain with Ministry officials. Although court managers can reassign
high performers from one chamber to another where, for example, the workload
may entail greater complexity and responsibility, there are no meaningful
incentive programs to reward outstanding performers. Court leaders can request
the Ministry to reward outstanding court employees with modest bonuses, but
they have no direct authority to create meaningful incentive programs to which
financial or other enticements could be attached. Moreover, the very modest
budgetary framework within which Ministry and court operations are financed
leave very small budgets for incentive payments or bonuses. Such constraints on
resources increase the difficulty of developing incentives for superior performers,
but there are a variety of other ways in which managers and supervisors can formally
recognize those performers and acknowledge their important contributions.

Recommendation 14 | That the Executive Commission proposed in Recommendation 1
Priority: High consider creating a Human Resources Working Group of select
court system leaders and local and international community human
resource experts to serve several important functions, as follows:

e To conduct a thorough review of all existing laws, regulations
and policies that govern human resource administration in the
judicial and court systems

e To prepare within 12 months, based on this review, recommen-
dations for the Executive Commission on what amendments
to these laws, regulations, and policies are necessary to (i)
improve the efficiency and the processes of human resource
administration and (ii) facilitate the transfer of key human
resource functions from the Ministry to individual courts.

¢ To work with the Institute to develop and deliver a curriculum for an
intensive one-week training workshop based on adult-education
principles and practices for teams of court presidents and court
administrators to prepare them to competently administer the
proposed decentralized human resource functions in their courts

e To prepare and coordinate publication of a comprehensive
judicial system human resources manual/handbook for
court presidents and court administrators based on the new
framework of human resource policies and procedures.

* To brainstorm and devise low-budget performance incentive
and recognition programs for court support staff that can be
implemented in the courts with minimal administrative burdens.




Code of Conduct for Court Support Staff

The Action Plan developed by the Ministry with its international partners
includes an objective to develop of a code of conduct for magistrates with the
assistance of the EU. It also lists an objective to develop a code of conduct for court
support staft for which no partner is designated. That no partner is identified
reflects the situation in many court systems where high priority is attached to
developing and implementing a conduct code for judicial officers, but low to
developing the equivalent for court support staft. This is unfortunate because to
the extent that judicial and court systems or individual courts are open to charges
of engaging in ethical or other forms of misconduct that spawn corrupt practices,
investigations frequently discover collusion between judges and court staff. When
queried by the Team as to conduct and ethics issues relating to court support
staff, several court presidents indicated there were serious and ongoing problems.
One president who has served in all three levels of Tunisian courts noted that
support staft occasionally engage in criminal activity. As examples, she cited the
following:

» Modifying criminal sentences in the register books and case file
documents

» Removing and destroying critical evidentiary documents from
court case files

» Removing and destroying entire case files on occasion which then
are presumed to be lost or misplaced

 Exacting small favors such as cash payments, purchase of coffee,
or other favors in exchange for providing routine court customer
service

One court president noted that the chief representative of the Clerks Union for
the region in which the court was located is under criminal investigation and
may be subject to prosecution. She went on to note that these examples are a
consequence of (i) an ongoing tradition in the courts of leniency on the part of
the Ministry and of court system leaders vis-a-vis employee conduct, and (ii) a
reduction since the 2011 Revolution in the number and frequency of education
and training programs offered by the Institute for the various categories of clerks.
Another president confirmed the absence of meaningful codes of conduct both
for judges and staff.
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Recommendation 15 That the Executive Commission proposed in Recommendation
Priority: High 1 consider convening a Working Group on a Code of Conduct for
Court Clerical Personnel. Members of this working group should
include an experienced court president as chair, a representative
from either the Anti- Corruption Agency or the new Good Governance
and Anti- Corruption Commission, a senior practicing advocate,
several chief clerks, a representative from the Clerk’s Union, and
an international expert with experience in drafting staff codes

of conduct. This working group should be given a nine-month
deadline to prepare and submit to the Executive Commission a
draft code of conduct for court clerks.

It is of critical importance that the code be enforceable rather

than aspirational and that it include specific sanctions linked to
violations of its provisions. Persons charged with violations
should be accorded due process protections and have the right to
appear before an established board of magistrates and court
administrators. Prior to its implementation, all court clerical staff
should be required to attend a half-day briefing by representatives
of the working group or the New Council on the new code of
conduct and how violations of it will be enforced.

Given the Ministry’s lackluster record in disciplining court staff
when notified by court leaders, enforcement of the provisions of
the staff code of conduct should fall to a disciplinary board of
magistrates. Ideally, to relieve the burden on the New Council for
this enforcement function, disciplinary boards of three to five
magistrates might be established at each of the 12 courts of
appeals.

Use of Judicial Resources

The Team reviewed with court presidents in the first-instance tribunals and
intermediate appeals courts how their limited judicial resources are deployed to
facilitate case processing. Pursuant to these reviews, the Team identified four
specific areas in which the current deployment of magistrates might be modified
pursuant to best practices in modern court systems to achieve greater efficiencies
without negatively impacting the effective administration of justice. Those four
areas are as follows:

« Use of multiple magistrates on both first-instance and appeals levels to
adjudicate relatively simple misdemeanor and petty offense cases

o Use of multiple magistrates in both first-instance and appeals levels to
adjudicate routine civil and felony-level criminal cases

o Use of multiple magistrates on the appellate levels to review the entire
record of any case that is appealed



o Requiring magistrates, when preparing judgments at the conclusion
of the hearing process, to include a comprehensive summary of all the
evidence presented and all arguments made by the litigants in their
written submissions and oral arguments presented to the court

Modern court system leaders in most countries recognize that they have an
obligation to conduct court business in a manner that maximizes court efficiency
without compromising the quality of justice. They acknowledge that where
resources are limited,